M
Nevertheless, Brown does offer important lessons for constitutional theory. For the most part, however, they are lessons about positive constitutional theory, not normative constitutional theory. Positive constitutional theory studies how the constitutional system works and develops over time. It focuses on how government and political institutions influence and interact with each other, and how features of politics and institutional structure influence the creation and development of constitutional doctrine. Normative constitutional theory, as its name implies, is interested in what people should do. One branch of normative constitutional theory concerns constitutional design; another branch concerns interpretation of existing constitutions. Remarkably-or perhaps not re-
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Virginia Law Review [Vol. 90:1537 markably at all, given the professional commitments of the legal academy-most normative constitutional theory in the United States focuses only on a subset of the latter inquiry: how judges, and particularly Supreme Court Justices, should interpret the Constitution.
In this Essay, I will offer seven possible lessons of Brown, comparing it along the way with other famous constitutional cases and controversies, including Roe v. Wade 2 and Lawrence v. Texas. 3 Six of the lessons concern positive constitutional theory; only one concerns normative constitutional theory. As will soon become clear, the reason for this imbalance is that one of the most enduring lessons Brown offers us is the relative importance of positive constitutional theory and the relative limitations of normative constitutional theory.
LESSON ONE: THE SUPREME COURT IS NOT COUNTERMAJORITARIAN; IT IS NATIONALIST Political scientists have long argued that the Supreme Court is part of the national political coalition, 4 that Supreme Court decisionmaking is strongly influenced by national political majorities and national public opinion, 5 and that the Supreme Court tends to impose the values of national majorities on regional majorities. 6 The Supreme Court is nationalist in two different senses: It is responsive to national political majorities as opposed to regional majorities, and it is responsive to the views of national elites as op-2 410 U.S. 113 (1973) . 3 539 U.S. 558 (2003) . 4 Robert A. Dahl, Decision-Making in a Democracy: The Supreme Court as a National Policy-Maker, 6 J. Pub. L. 279 (1957) . 5 
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posed to the views of regional elites. 7 In fact, as Lucas Powe has argued in his recent history of the Warren Court, although the Warren Court has come to symbolize courts acting against majority will, the reverse is more the case: the Warren Court worked hand in hand with Congress and helped promote the dominant political values of Cold War liberalism. Much of the Warren Court's jurisprudence imposed national values-and, in particular, the values of national elites-over the values of regional majorities in the South. 8 Although the Court gravitates toward the views of national majorities, popular opinion and elite opinion may not coalesce, and so the Supreme Court is often caught between them. Because the Court is composed of relatively well-connected professional elites, it tends to follow national elite opinion. 9 In 1954, when Brown was decided, seventeen states and the District of Columbia had some version of "separate but equal" in elementary and secondary schools. These states were concentrated in the South and reflected the borders of the old Confederacy. Four other states (Arizona, Kansas, New Mexico, and Wyoming) allowed counties to segregate schools as a local option. Thus, the Topeka schools at issue in Brown were segregated because the county required it. In the rest of the country (twenty-seven states), de jure segregation had effectively been abolished. 10 By 1954, in other words, a national majority (albeit a fairly narrow majority measured simply in terms of state policies) believed 7 Although the Supreme Court is nationalist in the sense that it responds over time to changes in national public opinion, this does not necessarily mean that it is nationalist in the sense of always favoring centralization of national power. 8 
noting that Southern objections to Brown were "far more heavily . . . grounded in respect for minority viewpoints and states' rights than in countermajoritarian criticism").
9 I hasten to add that this does not necessarily speak well for the Supreme Court. The decision in Plessy v. Ferguson, 163 U.S. 537 (1896), also reflected the casual racism of elites in 1896, who believed in natural, scientifically proven differences between the races and thought that racial separation would buy social peace. Michael Klarman also notes that Plessy was largely consistent with Northern white opinion, or at least did not greatly offend Northern sensibilities, and that the decision produced little comment in the Northern press. Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme Court and the Struggle for Racial Equality 22-23 (2004) . 10 Klarman, supra note 9, at 344-45; Gerald Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? 42 (1991).
1540
Virginia Law Review [Vol. 90:1537 that Jim Crow was wrong, even though national racial attitudes were by no means egalitarian by today's standards. 11 Perhaps more important, an increasingly strong view had developed among national elites-and particularly foreign-policy elites-that Jim Crow was an embarrassment that harmed American interests in the Cold War struggle against the Soviet Union and gave America a poor image in the eyes of the developing nations of the Third World. 12 Southern segregation was the Soviet Union's best argument that America's promises of liberty and equality rang hollow. In addition, national elites-and the educated public more generallysensed that the cause of racial equality had made enormous strides since World War I, and particularly since World War II, when America emerged victorious in a war against the racist ideology of Nazism. World War II had enormous impact in shifting popular imagination against segregation. 13 16 By the early 1950s, the demise of Jim Crow seemed inevitable to many Americans; it was only a matter of time. This sense of inevitable progress is probably quite important in motivating elites, and particularly elites in the federal judiciary, to respond to demands for constitutional change.
National political elites, however, could do little to end Jim Crow legislatively. Southern segregationists were a key element of 11 A Gallup Poll taken shortly after Brown revealed that fifty-five percent of Americans supported "the Supreme Court ruling that racial segregation in all public schools is illegal, meaning that all children, no matter what their race, must be allowed to go to the same schools." Race and Education 50 Years After Brown v. Board of Education, at http://www.gallup.com/content/?ci=11686 (last accessed Sept. 14, 2004) (on file with the Virginia Law Review Association). Majorities continued to support the decision through the period of massive resistance, although a May 1959 poll revealed that fifty-three percent of the public believed that "the decision caused a lot more trouble than it was worth." By April 1994, eighty-seven percent of Americans approved of Brown.
12 Mary Dudziak, Cold War Civil Rights: Race and the Image of American Democracy 80-81 (2000) . 13 Klarman, supra note 9, at 445. 14 339 U.S. 629 (1950 
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Brown & Constitutional Theory 1541 the New Deal coalition. The power of Southern Congressmen and Senators was amplified by filibuster and seniority rules in the Senate, preventing passage of any significant civil rights legislation.
17
Indeed, no significant national civil rights legislation protecting blacks from discrimination was passed between 1875 and 1957, and it was not until 1964 that a real civil rights bill made it through Congress. These features of American democracy allowed a regional majority in the South to block the wishes of a national majority. The Supreme Court, however, was not so constrained, and it eventually responded to national majorities, and particularly to the views of national elites. Nevertheless, the Court's response was comparatively limited. In Brown itself, the Supreme Court did little more than announce that "separate but equal" was unconstitutional as applied to elementary and secondary education, 18 making a symbolic statement about basic American values that played well overseas. 19 The Court did relatively little to enforce Brown until the legislative deadlock over civil rights was broken with the passage of the Civil Rights Act of 1964 and President Lyndon B. Johnson's landslide election in the same year. 20 Thus, the Court generally worked with national majorities rather than against them. It did not take the lead so much as work in tandem with political forces that had been growing in strength and influence for some time. It was countermajoritarian primarily with respect to those states that resisted a growing national trend, and it became most insistent precisely at the moment when civil rights became a national legislative policy. Throughout, the Supreme Court supported national values at the expense of regional values. 17 Tushnet, supra note 6, at 145. 18 National majorities had concluded that sodomy laws were outmoded. Even in the states where they still existed, the case for retaining these laws argued that they expressed important moral sentiments of the community although they should not be generally enforced. It was therefore not entirely surprising that the Supreme Court found constitutional arguments for protection of gays increasingly compelling after most states had already abolished their laws against same-sex sodomy.
Both Lawrence and Brown are key decisions in ongoing reform movements for minority rights. There is, however, at least one important difference between Lawrence and Brown. By the time Lawrence was decided, the movement for gay rights had gained more success in winning over popular opinion and shifting popular attitudes in favor of decriminalization than the corresponding movement for desegregation had achieved when Brown was decided.
24
Lawrence occurred well after public opinion had shifted toward decriminalization of sodomy, and at a time when same-sex sodomy statutes were rarely enforced against consenting adults. Brown, by 21 478 U.S. 186 (1986). 22 539 U.S. 558 (2003) . 23 539 U.S. at 572. 24 We might say as a rough shorthand that Lawrence occurs "later" in the progress of the relevant reform movement than does Brown, but that way of speaking can be quite misleading. First, the movement for civil rights for blacks could be said to have begun with the movements for abolition in the first part of the nineteenth century, and we still do not know how each of these reform movements ultimately will end. Second, social movements go through various phases that bring new issues to the fore. The gay rights movement has now convinced the public that same-sex relations should be decriminalized, but that is only the first of many issues that the movement will face in the future.
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Brown & Constitutional Theory 1543 contrast, was decided when segregation of the schools (and indeed most public facilities) was an entrenched way of life in several Southern states. Although the analogy is imperfect in several respects, deciding Lawrence in 2003 is somewhat like deciding Brown in 1967, thirteen years after it was actually decided.
25
One piece of evidence that the relevant reform movement had progressed much further (and in a much shorter time) in Lawrence than in Brown is the popular reaction to both decisions. After Brown was decided, Southern states clung to Jim Crow and to segregated schools for many years, and many politicians insisted that Brown was not the law. In contrast, popular views about homosexuality had changed so greatly between 1986 and 2003 that Lawrence failed to spark the same degree of massive resistance. No states decided to pass new sodomy laws in protest against Lawrence, and officials in states whose laws were invalidated did not threaten to round up homosexuals and imprison them. By the time Lawrence was handed down, criticism was remarkably tepid, and much of it was on procedural grounds: the Court should not have preempted the states from making their own reforms.
26
In fact, Lawrence served to propel the debate about gay rights past the question of decriminalization and onto the question of gay marriage. Only a year after the decision was handed down, Americans are embroiled in a heated controversy over whether people who recently were branded outlaws for even forming intimate relationships should be permitted to solemnize those relationships in 25 The analogy is imperfect because, among other reasons, by 1967 Congress had already passed national civil rights and voting rights statutes protecting the rights of African-Americans. No such national legislation had emerged for gays, although the Employment Non-Discrimination Act ("ENDA") had barely lost in the Senate during the Clinton administration. 26 When the Court decides a high profile case like Lawrence, opinion polls sometimes register a short-term shift against the position the Court upholds, reflecting populist resentment that the decision comes from courts rather than the political branches. A Gallup poll found that the portion of Americans who said "homosexual relations between consenting adults should be legal" dropped from sixty percent in 27 In short, Lawrence confirmed and gave the force of law to a transformation in national attitudes about homosexuality that had already occurred.
Brown, by contrast, occurred when the reform movement for racial equality had made comparatively less progress. 28 Although Brown was the culmination of a decades-long litigation strategy, it largely predated the civil rights movement. It would take a decade, and the passage of the Civil Rights Act of 1964 and the Voting Rights Act of 1965, to secure Brown's canonical status. Nevertheless, in both Brown and Lawrence, the Supreme Court showed why law matters. The Court changed the structure of doctrine and placed its weight and its prestige behind an emerging national majority. Brown shifted the terrain of discussion, placing the Constitution and the Supreme Court behind the cause of racial equality. Before Brown, segregated schools may have been unjust, but they were consistent with constitutional doctrine. After Brown, supporting segregation meant advocating policies that had been declared outside the law. 33 Again, by way of (imperfect) analogy, deciding Roe in 1973 would be somewhat like deciding Brown in 1947. Perhaps the Court was morally obligated to put an end to Jim Crow much earlier, but it is likely that the earlier it did so, the greater the resistance and the greater the danger to the decision's legitimacy. This analogy, of course, assumes what is quite controversial: that without Roe in 1973 there would have been a gradual liberalization of abortion laws in the states during the 1970s and early 1980s, and that American politics would have been very different. It is entirely possible that resistance to abortion reform would have been every bit as staunch as it was in the wake of Roe, and that the moral case against abortion would have been just as compelling if the Supreme Court had never gotten involved.
LESSON TWO: COURTS ARE BAD AT TACKLING, GOOD AT PILING ON
Lesson One noted the role that courts play in the success of social movements for reform, such as the movement for racial equality, the movement for abortion reform, and the gay rights movement. Generally speaking, however, reform movements are well advised not to rely primarily on courts to push their agenda. Relying wholly on courts is usually unsuccessful, and any court decisions in one's favor are likely to meet with considerable popular resistance. Conversely, when litigation is one part of a larger strategy that includes direct action and legislative reform, the reform movement is more likely to be successful and to make progress more quickly. Brown helps us see why this is so. Although we naturally focus on the decision in Brown as a central event in the struggle for civil rights and the abolition of Jim Crow, it is important to remember that Brown was only one moment in that struggle. The NAACP's litigation strategy that led up to Brown is widely known and justly praised. But it is likely that it would not
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Brown & Constitutional Theory 1547 have succeeded as well as it did without the help of social and political changes outside the courts. This story has been told many times before, and so I will offer only a few highlights. Two important heroes in the desegregation of public facilities are Jackie Robinson and President Harry Truman. Jackie Robinson broke the color barrier in Major League Baseball in 1947, and although baseball was a private entity rather than a state facility, the integration of baseball was a powerful symbol that race relations were changing rapidly. Perhaps even more important are the contributions of President Harry Truman. 34 In 1947, Truman created the United States Commission on Civil Rights which produced a report, To Secure These Rights, 35 that formed a blueprint for future civil rights legislation. In February 1948, Truman delivered the first presidential message on civil rights to Congress, proposing, among other things, a permanent civil rights division in the Justice Department, anti-lynching legislation, abolition of the poll tax, and prohibition of segregation in interstate transportation, which would have effectively overturned the result of Plessy in its original context. After his civil rights bill languished in Congress, Truman issued two executive orders. The first established a Fair Employment Board to govern the U.S. Civil Service. 36 The second desegregated the Armed Forces over the objections of the Joint Chiefs of Staff. 37 Truman then ran for President in 1948 on a party platform that included a call for civil rights. As a result, Strom Thurmond bolted the party and ran for President as a Dixiecrat, undermining the Democrats ' 
39
The Supreme Court, however, was not as bold as Harry Truman; it refused to overrule Plessy, deciding Sweatt v. Painter on separatebut-equal grounds. 40 It would take four more years before the Court would finally decide Brown, and even then it did not officially overturn Plessy. Rather, Chief Justice Warren's opinion merely said that Plessy had no application to public elementary and secondary education. 41 The civil rights movement's direct action phase began around the same time as Brown. The Baton Rouge boycott preceded Brown; the Montgomery Bus Boycott of 1955-1956 followed it. But the direct action movement really gathered steam only around 1960 with the first lunch-counter sit-ins. The civil rights movement, and the violent reaction to it in places like Birmingham and Selma, moved public sympathies toward the cause of civil rights. This broke the deadlock that had prevented civil rights legislation for almost a century, and led to the 1964 Civil Rights Act and the Voting Rights Act of 1965. Once the legislative deadlock was broken, events moved quite quickly. The Civil Rights Act placed Congress's seal of approval on Brown and the project of desegregation, and it made civil rights a national commitment of the executive and legislative branches of the federal government. The Voting Rights Act enfranchised a large number of African-Americans, who now had to be taken seriously as an electoral force in the South. The year 1964 also witnessed the ratification of the Twenty-Fourth Amendment, abolishing the poll tax in elections for federal officers. The 1964 Civil Rights Act gave the Department of Health, Education and Welfare ("HEW") the power to withhold federal 38 He won thanks in no small part to the black vote, especially in the crucial states of California, Illinois, and Ohio. In all, Truman won close to two-thirds of the black vote. Berman, supra note 34, at 129. 39 Klarman, supra note 9, at 210. Placing Brown in the context of these political changes helps us understand the role that courts play in reform movements. Courts are quite important to these movements, but they are not the sole player, and often not even the most important player.
The political history surrounding Brown suggests that, by themselves, courts are relatively slow to act and ineffective when social movements ask them to vindicate their rights. When they work in tandem with other branches of government, however, their contributions in shaping legal doctrine are amplified by the work of others and often become quite important. 43 Judges are sort of like place kickers in football. Most place kickers are pretty bad at making an open-field tackle to stop a speedy running back returning a kickoff. But place kickers can help pile on after the other players have tackled or slowed down a runner. That is sometimes how I imagine courts and their relationship to social change: They see the running back lying on the ground, groaning under the weight of a huge pile of linebackers. The judges say to themselves, "It's time for us to do some justice!" and they throw themselves on the pile. Indeed, when it comes to sensing large-scale changes in social attitudes and acting on them, courts are often like the cuckolded husband in the French farce: always the last to know. In such cases, a significant amount of groundwork has already been prepared 42 The ultimate success of the NAACP's litigation strategy in overturning Plessy has encouraged imitation by later reform movements. But reliance on a litigation strategy from the 1930s through the 1950s was less a model for reform than the product of necessity. Generally speaking, reform movements can advance their cause in one of three ways: direct action, legislative reform, and litigation. Pursuing all three avenues for relief simultaneously can have synergistic effects that will propel the movement forward more quickly. By contrast, relying on only one avenue of redress is likely to require a long, hard slog.
This fact puts the NAACP's litigation strategy in a different light. As noted previously, it was impossible to pass any national civil rights legislation because of the power of Southern Congressmen and Senators, who not only held the advantages of seniority (and the filibuster in the Senate) but were a central part of the New Deal coalition that dominated American politics for decades. Direct action was also a difficult strategy; before the mid-1950s, any sustained attempt at black protest in the Deep South would have probably resulted in lynchings and violent reprisals. 45 Black leaders had repeatedly tried to influence the executive branch, but they had little success until the Truman Administration, and even Truman's executive orders were largely confined to the internal operations of the federal government. As a result, except for Tru- 44 To continue the metaphor, the place kicker can slow down the running back until the other players can tackle him. 45 Klarman, supra note 9, at 446. This is not to say that black leaders did not try to protest outside the South or put pressure on Washington politicians. 
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Brown & Constitutional Theory 1551 man's executive orders, the only effective avenue of relief for black civil rights for many years was litigation, 46 and it is not surprising, given that the two other avenues were effectively blocked, that the litigation strategy took several decades to succeed.
Once the direct action phase of the civil rights movement got under way, however, progress was much quicker. And once the deadlock in Congress was finally broken, very significant changes occurred in a relatively short amount of time. This suggests that relying primarily on a litigation strategy like that followed by the NAACP is a good model only if there are no other avenues available. Much more can be achieved, and more quickly, by pushing for reform on multiple fronts. That is but another way of making the point-viewed from the perspective of social movements-that courts are least effective in open-field tackling and most effective when piling on.
LESSON THREE: COURTS TEND TO PROTECT MINORITIES JUST ABOUT AS MUCH AS MAJORITIES WANT THEM TO
This lesson follows fairly directly from the previous two: If the Supreme Court is responsive to national majorities, and if it promotes social reform movements best when it works in concert with the political branches, it follows that the Court will protect minority rights best when national majorities support these rights and when political forces elsewhere in the system are actively working on behalf of minority rights.
Law students are usually taught that it is the job of courts to protect what United States v. Carolene Products called "discrete and insular minorities." 47 These are groups that have suffered a long history of discrimination, are relatively politically powerless, and are unable to protect themselves in the political process. 48 This por- 46 The Truman administration also helped the cause of litigation by signaling its support for the NAACP's position in various amicus briefs. See supra note 39 and accompanying text.
47 304 U.S. 144, 152 n.4 (1938). 48 See Frontiero v. Richardson, 411 U.S. 677, 686 & n.17 (1974) (plurality opinion) (noting that women, although not technically a minority, "still face pervasive, although at times more subtle, discrimination in our educational institutions, in the job market and, perhaps most conspicuously, in the political arena," and are "vastly under-represented in this Nation's decisionmaking councils"); see also Cleburne v. Cle-
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Virginia Law Review [Vol. 90:1537 trait is quite misleading. In general, courts will protect minorities only after minorities have shown a fair degree of clout in the political process. 49 If they are truly politically powerless, courts may not even recognize their grievances; and if they have just enough influence to get on the political radar screen, courts will usually dismiss their claims with a wave of the hand. 50 Conversely, as a reform movement for minority rights gains prominence through political protest and legislative lobbying, courts will increasingly pay attention to minority rights and take their claims more seriously. As minority rights become increasingly acceptable to majorities, courts will begin to perform their characteristic function of "piling on." egal elites-whether judicial or legislative-usually respond to 'disadvantaged' groups only after a social movement has demanded a response. Ironically then, a status group must display some degree of political power-whether at the ballot box or in the streets-before it can be considered 'politically powerless' and hence deserving of legal protection."). 50 Id. at 2340-41 (" [G] roups that are truly politically powerless usually do not even appear on the radar screen of legal decisionmakers-including courts-because the status hierarchy is so robust that few in power even notice that there is a problem."). 51 There are exceptions to this general rule. For example, once courts held that race discrimination and national origin discrimination were unconstitutional, the same legal protections applied to other racial and ethnic groups that did not organize. In addition, groups that are seen as particularly attractive or upstanding, like the Amish, may also receive judicial protection even if they lack significant political clout. See Wisconsin v. Yoder, 406 U.S. 205, 235-36 (1972) (praising the Amish as "a successful and self-sufficient segment of American society," and suggesting that "few other religious groups or sects could make" convincing claims for protection).
Perhaps the most important exception to the general principle stated in the text is the Jehovah's Witnesses, who were the subject of a series of cases defining free speech rights beginning in 
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All other things being equal, the most effective way for minorities to secure protection by courts and legislatures is for the minority group to demonstrate that protection of its rights is in the interest of majorities, is required by values that majorities hold dear, or is necessary to maintain a positive self-image for majorities. Minorities must articulate their demands in ways that show that their interests and values converge with the interests and values of majorities. 52 Then courts, which tend to reflect the views of the dominant national political coalition, will follow suit. They will protect minority rights to the extent that they do not conflict too much with the interests of majorities. 53 Conversely, to the extent that the minority group's interests diverge significantly from the interests of majorities, the minority group will face real limits to significant further reform. Moreover, because courts in the long run tend to hew to the wishes of national majorities-and particularly national elites-retrenchment in the political process will usually be accompanied by retrenchment in the courts.
Brown v. Board of Education and the fifty years of racerelations law that followed it provide ample evidence of these lessons. The road to Brown was prepared by long-term shifts in American politics that caused the interests of African-Americans Rev. 518, 522-28 (1980); see also Klarman, supra note 9, at 450 ("[C]ourts are likely to protect only those minorities that are favorably regarded by majority opinion."). 53 Bell, supra note 52, at 523-24 ("Translated from judicial activity in racial cases before and after Brown, this principle of 'interest convergence' provides: The interest of blacks in achieving racial equality will be accommodated only when it converges with the interests of whites."); see also Dudziak, supra note 12, at 13 (noting that the incentives toward racial reform produced by the Cold War also limited the nation's civil rights commitments and led to a "narrowing of acceptable civil rights discourse"); Finally, the civil rights movement simultaneously appealed to and threatened the positive self-image of America as a special place where freedom and human rights were particularly respected. Threats to a majority's self-conception are every bit as important as positive appeals to its shared values. Shaming the majority is one of the most powerful motivators available for any successful minority movement for social change. When Northern television audiences saw Bull Connor turn dogs and fire hoses on schoolchildren in Birmingham, Alabama, and Alabama state troopers attack civil rights protesters at the Edmund Pettus Bridge in Selma, they were shocked and appalled. The violent reaction of the forces of segregation in the South offended the majority of Americans' image of their country as a land of liberty and equal opportunity; it drove popular opinion toward protection of minority rights; and it helped President Lyndon Johnson win passage of the Civil Rights Act of 1964 and the Voting Rights Act of 1965.
56
In short, African-Americans made progress in the 1960s because a majority of white Americans wanted them to. As Lucas Powe has pointed out, much of the Warren Court's jurisprudence in the 1960s-including its decisions favorable to blacks-reflected the political dominance of the liberal wing of the Democratic Party. The Court saw itself working hand-in-hand with the Cold War liberalism of the Kennedy-Johnson years. 57 The 1968 election, on the other hand, represented the beginning of a long period of retrenchment, both in the political process and 54 See Berman, supra note 34, at 6-7, 133. 55 Dudziak, supra note 12, at 12-15; Powe, supra note 8, at 44-45. 56 Klarman, supra note 20, at 141-49. 57 Powe, supra note 8, at 489, 494.
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Brown & Constitutional Theory 1555 in the courts. 58 Richard Nixon and George Wallace appealed to disaffected whites who disliked both the disorder of the 1960s and the loss of white privilege. 59 Both Wallace and Nixon-who watched carefully what Wallace was doing and developed more moderate and palatable versions of the same in his 1968 and 1972 presidential campaigns-ran against desegregation, busing, and the decisions of the Warren Court, and in favor of "law and order." Wallace and Nixon perfected the art of making appeals in coded language to whites who were unhappy with civil rights reform. Both appealed to white racial resentments and to the fears of many whites that things were moving too fast, that civil rights reform had contributed to unfairness and social disorder, and that the country was in chaos and spinning out of control. Nixon's Southern Strategy, which the Republican Party would perfect over the course of the next thirty years, attracted the support of white Southerners who saw traditional white privilege slipping away. President Nixon's four appointments to the Supreme Court reflected these changes in the white majority's attitudes toward the Second Reconstruction and produced a corresponding retrenchment in constitutional doctrine. Many of the most important cases in the modern law of equal protection were decided in the years between 1970 and 1978, when Nixon's four Supreme Court appointees began to make a real difference. For example, in 1974, the Court refused to extend metropolitan desegregation plans to white suburbs except under narrow circumstances, 60 while holding the previous year that minority students relegated to impoverished school districts had no right to equal educational funding because education was not a federal constitutional right. 61 Both cases were decided by a 5-4 vote; all four Nixon appointees voted with the majority, while the dissenters-Justices White, Douglas, Brennan, and Marshall-were all holdovers from the Warren Court. During this crucial period the Supreme Court also (1) ) that gave government officials greater leeway to adopt policies that perpetuated racial disadvantage free from judicial scrutiny; (3) placed constitutional restrictions on race-conscious efforts designed to redress past discrimination; 65 (4) limited the reach of constitutional protections designed to help the poor; 66 and (5) held that discrimination against the poor was not constitutionally suspect. 67 The cases involving poverty were important for the cause of racial reform because race and poverty were often intertwined both in practice and in the public imagination.
In the 1980s and 1990s, the Supreme Court continued to limit the reach of affirmative-action programs 68 and signaled that federal courts should extricate themselves from supervising desegregation 62 
Brown & Constitutional Theory 1557 orders and return control to local school boards, 69 thus acquiescing in and legitimating the accelerating resegregation of the nation's public schools. African-Americans have continued to make progress socially and economically, but more slowly and haltingly than during the relatively brief period of the 1960s when all three branches of the federal government supported significant reforms.
From this history we can draw a few lessons about the gay rights movement. Although homosexuals have never been denied the right to vote as blacks have, their political organization was hampered for years by a central feature of discrimination against homosexuals-the closet. Social demands for homosexuals to keep their orientation secret and the social stigma of being thought homosexual discouraged many gays and their heterosexual political supporters from openly supporting homosexual rights. As social attitudes changed, however, political organization became easier, which, in turn, had a catalytic effect on social attitudes. By the middle of the 1990s, homosexuals had gained considerable political clout, and public acceptance of homosexuality had grown, particularly among political and judicial elites and among younger generations of Americans. This smoothed the way for Lawrence and the current movement for same-sex marriage. In addition to increased political influence, the gay rights movement successfully appealed to shared commitments to liberty and to the nation's self-image as a country that respects equality and civil rights. Some of the most powerful images in recent memory occurred during February and March 2004 when the Mayor of San Francisco briefly authorized same-sex marriages: the picture of gay and lesbian couples beaming with pride at the ability to announce to the world that they were now able to marry the people they loved and had lived with for years. The media coverage of these couples may have served the same function as televised pictures of Bull Connor turning fire hoses and dogs on the little schoolchildren in Birmingham. It portrayed to a mass audience that the movement for gay rights and for same sex marriage is a struggle for equal civil rights that echoes previous campaigns for civil rights in the nation's history. However, rather than generating anger and shame, as Bull Connor's ac-
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Virginia Law Review [Vol. 90:1537 tions did, the sight of these gay and lesbian couples celebrating their marriages may lead an increasing number of heterosexual Americans to identify with them and with their quest for stable, loving, and committed relationships. Those images are quite powerful; indeed, in the long run they may prove more powerful in reshaping the law than the precedents of any court.
LESSON FOUR: SOCIAL MOVEMENTS CHANGE CONSTITUTIONAL LAW, BUT NOT AS THEY INTEND
Social movements are among the most important and most underappreciated sources of change in constitutional doctrine. Social movements change social meanings-legitimating some practices and delegitimating others-and reshape constitutional norms in the process. 70 In this way, they change how people (including the people who sit on courts) understand what the Constitution means.
Generally speaking, social movements succeed in changing constitutional doctrines in one of two ways. First, they influence political parties, either by taking over the party or becoming an important constituency. This influence allows them to push for legislation promoting their cause. Equally important, it gives the social movement influence over the appointment of judges who will consider their constitutional claims more favorably. 
73
Brown and the cases that came after it involve both phenomena. The NAACP's litigation strategy before the Supreme Court succeeded because it appealed to elite values, including the values of foreign-policy elites. Blacks also had increasing influence on the two major political parties, especially outside the South. By the 1940s, large numbers of blacks had moved North, and both parties sought their votes. Thus, it is not entirely surprising that the Justices who were most liberal on race included appointees of both Republican and Democratic administrations. The civil rights movement influenced both elite opinion and national opinion and helped put Brown on firmer footing. Presidents Kennedy and Johnson nominated four Justices to a Supreme Court that looked favorably on civil rights claimants. 74 The last of these Supreme Court appointments went to Thurgood Marshall, who had been the architect of the NAACP's litigation strategy.
The claim that social movements are important contributors to constitutional change, nevertheless, has four important caveats:
First, most social movements fail. History forgets them, or if they are remembered at all, they are remembered as the work of dreamers and cranks. 75 The social movements we now rememberthe first and second waves of American feminism, the Populists, the Progressives, the Prohibitionists, the Labor movement, the civil rights movement, the gay rights movement, and the Religious Right-are only a small fraction of the groups of Americans who have mobilized to shape constitutional norms; most of them were beaten back, co-opted, or ignored.
Second, social movements often lead to powerful countermobilizations, especially when a social movement succeeds in changing constitutional doctrine through appeals to elite values. That kind of success makes courts particularly vulnerable to popu- 
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Virginia Law Review [Vol. 90:1537 list reprisals and accusations that the federal judiciary is elitist and is flouting the will of the majority. These counter-mobilizations may produce significant political reactions, and new judicial appointments that blunt the achievements of the social movement and limit the court decisions the social movement fought for. This is more or less what happened in response to Roe and, in somewhat different ways, to Brown itself. Roe energized social and religious conservatives who eventually reshaped the Republican Party and helped elect Ronald Reagan to the Presidency. President Reagan and his successor, George H.W. Bush, in turn, stocked the courts with conservative jurists, many of whom who were either skeptical of or actively opposed to abortion rights. Ultimately, the Supreme Court cut back on its decision in Roe significantly (without overruling it) in Planned Parenthood of Southeastern Pennsylvania v. Casey.
76
The story of Brown is different in one important respect. Congress ratified the result in Brown ten years later in Title VI of the Civil Rights Act of 1964, but there was no Civil Rights Act of 1983 that would ratify the result in Roe. (A Freedom of Choice act that would have codified Roe was proposed during the Clinton administration, but congressional Democrats squabbled among themselves about its terms and it never came to a vote.) Hence, in contrast to Roe, no one doubts the legitimacy of Brown today. Instead people merely fight about its legacy and its proper interpretation, whereas the pro-life movement seeks to overturn Roe completely.
Even so, counter-mobilizations also blunted the force of Brown. Massive resistance made Brown largely unenforceable in the South for almost a decade. Opposition to desegregation and busing helped put Richard Nixon and Ronald Reagan in the White House. A series of conservative appointments to the Supreme Court and the lower federal courts, in turn, reinterpreted Brown in light of conservative values; by the 1990s the Supreme Court signaled strongly that it was time to end continuing judicial supervision of school districts. 
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Brown & Constitutional Theory 1561 harm the social movement's chances of broader success. The positive reinforcement of winning in the courtroom may lead members of social movements to focus their energies on litigation rather than direct action or legislative lobbying. Michael Klarman suggests, for example, that Brown may have unwittingly demobilized the nascent civil rights movement for a short time, as the focus shifted to the efforts of the NAACP and the possibility of success in the courts. 78 Direct action reemerged, however, following attempts by Southern state governments to shut down the NAACP.
79
It is also quite possible that the abortion reform movement's early success in Roe, which struck down virtually all of the nation's abortion laws, led the movement to focus on protecting the abortion right through litigation rather than on mass movement activism that would push for expanded abortion rights in state legislatures. This put the abortion rights movement continually on the defensive and required it to respond to counter-mobilizations by religious and social conservative groups.
Fourth, a social movement's efforts at changing constitutional norms can have a curious effect on the nature of the social movement itself. Social movements must choose their battles based on the existing political terrain and available opportunities for pressing their claims. Focusing on particular legal rights often subtly reshapes the group, its goals, and its interests in terms of the right asserted. 80 A group organizes around issues about which it feels aggrieved, but it also organizes in terms of the available opportuni- (1994) ("I think it probable that Bowers was one of the more significant factors in mobilizing today's gay rights movement."). 79 The persecution of the NAACP, however, is not the sole explanation for why direct action reemerged in 1960. Klarman points to the decline of McCarthyism, which had previously discouraged organization by left-wing groups, and the decolonization of Africa, which demonstrated to American blacks that political change could be achieved through collective activity. Klarman, supra note 9, at 374-77. 80 The first wave of American feminism, for example, sought reform on a number of different issues, including the right of women to keep earnings from their own labor, to gain entry to the professions, and to combat the gendered hierarchy of the family. Yet it eventually became organized around the right to suffrage, and hence its members became known as suffragettes.
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Virginia Law Review [Vol. 90:1537 ties for mobilization. Restating the movement's goals in terms of legal categories and legal rights subtly alters and reshapes the nature of the social movement itself. It also can create splits within the group's membership. There are many ways, for example, in which African-Americans could have organized (and did organize) in the struggle for civil rights. They could have focused on labor rights and the rights of agricultural workers and sharecroppers, in which case the Thirteenth Amendment might have played a more central role. 81 They could have organized around equalizing facilities for blacks and whites; and in fact, equalizing salaries for black school teachers was a particular focus of the NAACP's strategy for a time. 82 Ultimately, however, the NAACP decided that the key issue was eliminating segregation of public facilities through the Fourteenth Amendment, and, in particular, segregation in education. That agenda helped shape the racial politics of later times. Among other things, the NAACP's focus on elementary and secondary education eventually led to a focus on court-ordered busing, which, in turn, helped opponents of racial reform focus political resistance on a particularly unpopular judicial remedy. Now consider how the gay rights movement has been shaped by its choice of rights claims. Three years ago, many advocates of gay rights would have expected that the next battleground after decriminalization of sodomy would be a struggle to end employment and housing discrimination, as well as discrimination in the military. Remarkably, the opening for reform came instead in the area of marriage. Because courts in Vermont and Massachusetts were hospitable to these claims, 83 the energy of the movement flowed in that direction. This, in turn, led to a national debate premised on the notion that gays and lesbians want to be married just like all other adult citizens.
In fact, for some time there has been an important debate within the gay community concerning whether pushing for same-sex marriage was a good idea. Some gays, lesbians, and bisexuals are criti- 
2004]
Brown & Constitutional Theory 1563 cal of marriage, and do not want to adopt the norms of heterosexual marriage. Yet the openings made possible by politics and litigation can sometimes shift the movement's center of gravity, its selfpresentation, the kinds of claims it presents, and the way it presents them. The dialectical relationships between social movement mobilization, the work of courts, and everyday politics channel and deflect social movement energy, subtly altering the nature of the group, its agendas, its goals, and its self understandings.
LESSON FIVE: PRINCIPLES ARE COMPROMISES, OR, YOU ONLY KNOW WHAT A DECISION MEANS LATER ON
We ordinarily think of constitutional principles as the opposite of compromises. Compromises, however, are usually buried in the principles that the Supreme Court uses to decide cases, or the principles are themselves compromises. Legal principles are limited, expanded, or replaced with new principles as the Court slowly adjusts its case law in response to long-term shifts in national political majorities.
Although the notion of principles as concealed compromises may seem strange, the conclusion follows directly from the previous lessons. If the Supreme Court is largely responsive to political majorities, and tends to protect minorities only as much as majorities want to protect them, the Court will tend to choose principles that make protection of minority rights acceptable or palatable to majorities. Although social movement mobilization will push majority views toward greater protection of minority rights, countermobilizations will push in the opposite direction. To the extent that constitutional doctrine reflects these long-term trends, it will tend to be a compromise that reflects the vector sum of political forces, even though doctrines are formally phrased and articulated in terms of the reasoned elaboration of legal principles.
In order for principles to serve as compromises, the practice of precedential argument must be agile and flexible-and revision, expansion, and contraction of key precedents must be consistent with the demands of legal professionalism. Precedents can strongly constrain some avenues of judicial revision. Nevertheless, in the kinds of controversial cases that usually come before the Supreme Court, there is usually enough play in the joints for Justices to make relatively minor adjustments, or characterize old decisions in
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Virginia Law Review [Vol. 90:1537 new ways, which, over time, can have a significant cumulative impact. In this way, the meaning and impact of decisions protecting minority rights develop over time, reflecting long-term shifts in majority (and elite) values. As a result, we often only know what a decision means many years after it was originally decided. Brown v. Board of Education provides an excellent example of these features of constitutional decisionmaking. At first it was quite unclear what the decision meant. Rather than directly overruling Plessy, the Court merely stated that Plessy had no application "in the field of public education." 84 The reason, the Court explained, was that segregation harmed schoolchildren, and it offered as evidence social science studies. 85 Chief Justice Warren sought a justification that would be limited in scope and avoid pointing an accusatory finger at the South. The strategy backfired, as the use of social science quickly became a font of controversy.
86
As Reva Siegel has pointed out, the notion that Brown rested on psychological harm to black schoolchildren led critics of the decision to insist that integration of the races harmed them too. 87 Dueling claims of psychological harm led Herbert Wechsler famously to opine that the decision could not be justified on any neutral principle. 88 Massive resistance in the South and the constitutional objections of Southern politicians spurred enormous work by lawyers and legal academics devoted to justifying Brown and rearticulating the principles that explained the decision.
89 By 1964, the Court had reinterpreted Brown in McLaughlin v. Florida, which struck down a Florida law that punished interracial cohabitation but not cohabitation between members of the same race. 90 Brown was no longer a case about harm to schoolchildren but instead a case about the inherent odiousness of racial classifications: 84 Brown, 347 U.S. at 495. 85 Three years later, in Loving v. Virginia, the Court noted that Virginia's ban on interracial marriage was "obviously an endorsement of the doctrine of White Supremacy"-that is, it was part of a systematic attempt to subordinate blacks and relegate them to an inferior social position. 92 The Court, however, struck down the law on the ground that racial classifications must be subject to strict scrutiny. 93 Brown thus appeared to become an instance of a more general anticlassification principle. It now seemed that separation of schoolchildren in Brown violated the Constitution because the Topeka Board of Education had classified children on the basis of their race.
In 101 the Court decided that the antidiscriminadies, a district court has broad power to fashion a remedy that will assure a unitary school system"). 96 See Green, 391 U.S. at 441 ("The Board must be required to formulate a new plan and . . . fashion steps which promise realistically to convert promptly to a system without a 'white' school and a 'Negro' school, but just schools."). 97 1973) , the Court, speaking through Justice Brennan, dealt with the de facto/de jure distinction through the artful use of presumptions. Although there would be no liability for merely de facto segregation without proof that the government had acted with intent to segregate, if plaintiffs demonstrated "intentionally segregative school board actions in a meaningful portion of a school system," this would create "a presumption that other segregated schooling within the system is not adventitious," and the burden would shift to the school system to prove that segregation in the rest of the system was "not also the result of intentionally segregative actions." Id. at 208. Justice Powell's opinion in Keyes criticized the de facto/de jure distinction and offered Justice Brennan a compromise in which de facto segregation would violate the Equal Protection Clause but busing as a remedy would be strongly curtailed. See id. at 224-32 (Powell, J., concurring in part and dissenting in part). 99 
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Brown & Constitutional Theory 1569 runs through the courts. Thus courts can protect constitutional rights simply by striking down laws that they believe violate the Constitution and refusing to enforce them thereafter. Imposing constitutional requirements on the welfare state is usually considerably more difficult, particularly if courts require government officials to spend money to achieve a certain goal such as equal educational opportunity, adequate housing, or minimum levels of subsistence. Achieving these goals requires many complicated tradeoffs. It is often difficult to define or prove when a particular affirmative goal has been met. Government compliance may be hard to monitor, and government officials may have many different ways of dragging their heels and evading a court's constitutional demands. Often different groups of government actors with different political agendas may have to cooperate over long periods of time to make genuine progress, and securing their continuing collective cooperation may prove quite difficult. Reforms may require significant expenditures that cut into the government's budget and drain money away from other valuable government projects and services. Government officials may be unwilling or unable to raise additional revenues and may plead that they lack the funds necessary to carry out the reforms. 107 The problems that courts face in enforcing constitutional rights in the welfare state are connected to a much larger debate over the enforcement of constitutional social rights. Many post-World War II constitutions feature social rights guarantees of minimum levels of welfare, housing, education, and health care.
108 Often constitu- 107 Welfare state rights are not the only kinds of rights that courts may have difficulty defending. Without considerable supervision by federal officials, it was also easy for state governments to violate black voting rights. The effective right to vote, like positive rights, rests on cooperation by state officials and the creation of programs that facilitate easy access to voting. From the late nineteenth century onwards, Southern states devised a series of measures which effectively disenfranchised blacks until the White Primary Case, Smith v. Allwright, 321 U.S. 649 (1944), the abolition of the poll tax by the Twenty-Fourth Amendment, and the Voting Rights Act of 1965. 108 See, e.g., Republic of South Africa v. Grootboom, 2000 (11) BCLR 1169 (CC), at p. 41, available at http://www.concourt.gov.za/files/grootboom1/grootboom1.pdf (holding that under the guarantee of the right to housing of § 26 of South Africa's Constitution, the government had an obligation to "establish a coherent public housing programme directed towards the progressive realisation of the right of access to adequate housing
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Virginia Law Review [Vol. 90:1537 tional courts can do little more than exhort their governments to make reasonable efforts to vindicate these rights, and even then courts must continually worry that their legitimacy will be tarnished if they push too hard and governments evade their directives-or, even worse, simply ignore them.
109
At one level, Brown announces a simple rule of nondiscrimination that has little to do with the complexities of the welfare state and positive rights. It insists that governments may not assign students to elementary and secondary schools on the basis of their race. In fact, Brown is very much a welfare state case. It is a case about social rights-in this case, the right to education-and how government distributes money for education and other educational resources to its citizens.
The NAACP pushed for integration because it sought to force white-controlled state and local governments to provide a quality education and equal educational opportunity to black schoolchildren. The NAACP had tried for many years to push for educational rights through equalization suits. Equalization suits tried to enforce Plessy v. Ferguson's formula of "separate but equal" by requiring school districts to provide black schoolchildren with educational opportunities and resources as good as those enjoyed by students in all-white schools. The NAACP's strategy focused largely on a single aspect of equalization: equal salaries for teachers at black and white schools. Many years of frustrating efforts demonstrated that the mandate of equal educational resources was too easy for state governments to evade. Thus, the NAACP sought to integrate the public schools in part on the theory that "green folwithin the State's available means") (on file with the Virginia Law Review Association). 109 Thus, in the Grootboom case, the South African Constitutional Court did not hold that the government would have to provide a "minimum core" level of housing care, nor did it require that any specific amount be appropriated for housing in the government's budget. It simply stated that "a reasonable part of the national housing budget [must] be devoted to [providing housing to those in desperate need], but the precise allocation is for national government to decide in the first instance." Id. at p. 
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Brown & Constitutional Theory 1571 lows white." It believed that the white establishment would expend monetary resources and ensure quality education for black schoolchildren only if blacks were attending the same schools as the children of white parents. 110 Integration would force whites to take into account the social costs that black children suffered from inferior educational opportunities by linking the fates of white and black schoolchildren together.
Nevertheless, following Brown, courts faced many of the characteristic problems of administering constitutional guarantees of positive rights in a welfare state. School officials dragged their heels, pleaded lack of funds, and found countless ways to evade court orders. Courts found themselves making difficult administrative choices. White parents fled to suburban school districts, attempting to evade a common fate with black and Latino schoolchildren. The cumulative effects of housing discrimination and land-use policies helped produce largely white suburbs ringing largely minority inner cities. Green did follow white, straight to the suburbs.
The Supreme Court compounded the problem when, in the 1974 case of Milliken v. Bradley, it essentially let the suburbs off the hook by making it difficult to include new suburban districts in comprehensive desegregation plans.
111
With suburban districts freed of constitutional obligations to share wealth and resources, the remaining way to guarantee equal education opportunity was through suits for equal funding and resources. The year before Milliken, however, the Court held in San Antonio Independent School District v. Rodriguez that there was no federal right to equal educational funding.
112 Taken together, Milliken and Rodriguez meant that there were few ways for federal courts to secure equal educational opportunity for minority students as de facto segregation of America's public schools accelerated in the 1990s. Rodriguez spawned a series of lawsuits for educational equality under individual state constitutional provisions, but this litigation often proved difficult. State legislatures fought or resisted efforts by state 
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Brown & Constitutional Theory 1573 positive constitutional rights in a welfare state has proved very hard to do. Brown teaches us that when reform movements try to promote affirmative social rights they are likely to meet with greater resistance and more obstacles than if their goal is simply the abolition of criminal penalties and statutory restrictions. We can see this by comparing Brown with the progress of the gay rights movement following Lawrence v. Texas. After Lawrence struck down the remaining sodomy laws in the states, gays were guaranteed the right to form intimate relationships. Although there will no doubt be important questions to be determined about the scope of the right of intimate association, the basic right to form same-sex relations has been secured. As a result, the debate over gay rights has moved on to the next frontier, same-sex marriage. At first glance, same-sex marriage seems to implicate a wide variety of welfarestate issues, including, for example, health care and pension benefits. Nevertheless, unlike the case of school desegregation, there seems to be a clear-cut administrative solution that courts can implement: ordering that same-sex couples have essentially the same rights as opposite-sex couples, regardless of whether this is called a "marriage" or a "civil union." In Brown, there was no similarly ineluctable way to guarantee black children access to the same educational resources as white children other than by ensuring that whites and blacks attended the same schools. Not only did that solution meet with enormous resistance-particularly where busing was involved-it also proved easy to evade.
Roe v. Wade falls somewhere between the cases of Brown and Lawrence. Abortions cost money, and poor women and women in rural areas must sometimes travel long distances to obtain them. Many states refuse to subsidize abortion with public funds, and many public hospitals refuse to perform abortions. 118 As a result, Virginia Law Review [Vol. 90:1537 eighty-seven percent of the counties in the United States do not have an abortion provider. 119 Roe secures the right of affluent adult women to obtain safe and legal abortions, but, as later cases have established, it does not secure an effective right for poor women. In this sense, removing criminal penalties for abortion does not guarantee the practical right of abortion in the same way that removing criminal penalties for same-sex sodomy guarantees the practical right of homosexuals to form intimate relationships.
LESSON SEVEN: COURTS DON'T CARE ABOUT CONSTITUTIONAL THEORY; CONSTITUTIONAL THEORISTS CARE ABOUT COURTS.
To sum up what we have learned from our previous six lessons: courts, and particularly the U.S. Supreme Court, tend, over time, to reflect the views of national political majorities and national political elites. Constitutional doctrine changes gradually in response to political mobilizations and countermobilizations. Minority rights gain constitutional protection as minorities become sufficiently important players in national coalitions and can appeal to the interests, values, and self-conception of majorities, but minority rights will gain protection only to the extent that they do not interfere too greatly with the developing interests of majorities.
Although Supreme Court decisionmaking tends to reflect these larger institutional influences, it does not seem very much influenced by normative constitutional theories about the proper way to interpret the Constitution. No doubt individual Justices may align themselves from time to time with particular theoretical positions, but they mostly devote themselves to reading briefs and deciding cases rather than thinking about the latest arguments of constitutional theorists in law reviews. To the extent that individual Justices are influenced by constitutional theory, their views often
